Texas Law Review See Also [Vol. 92:107 characteristics because they are used to define markets or restrict entry.
2
Even disciples of the "IP is property" faith generally acknowledge that IP is not much like real property. 3 Rather, as the Supreme Court put it in the nineteenth century, IP is like the government grant of an exclusive franchise. 4 Taxi medallions, exclusive concessions at airports or sporting events, and the old East India Company might all be described as property rights. 5 But they are unlike other property rights in that their character is essentially regulatory: the right conferred by government fiat is the right to control competition. REV. 689, 701 (2007) . As I and others have explained, IP is fundamentally unlike real property, and the use of the real property analogy leads people to ignore important differences between the two. See, e.g., Lemley, supra, at Relationship?, 34 ECOLOGY L.Q. 713, 725-731 (2007) . If the perceived need for an analogy is so great, we might as well use an apt one rather than one that is dangerously misleading.
2. Cf. Shyamkrishna Balganesh, Quasi-Property: Like, But Not Quite Property, 160 U. PA. L. REV. 1889 REV. , 1916 REV. -17 (2012 (arguing that trade secrets are a form of quasi-property).
3. See, e.g., Carrier, supra note 1, at 4-5; Mossoff, supra note 1, at 720-22; Oskar Liivak, Maturing Patent Theory from Industrial Policy to Intellectual Property, 86 TUL. L. REV. 1163 REV. , 1170 REV. (2012 . But see Randolph J. May & Seth L. Cooper, Reasserting the Property Rights Source of IP, PERSP. FROM FSF SCHOLARS, June 13, 2013, at 1, 7 ("[A] ttacks on intellectual property are attacks on property itself."). Maybe the term is so popular because it means so many different things to different people. Some people call IP property because they think of water rights, see, e.g., Jeremy Waldron, From Authors to Copiers: Individual Rights and Social Values in Intellectual Property, 68 CHI-KENT L. REV. 841, 873 (1993) , or because they think of the limits the law sometimes imposes on real property through easements and the like, see, e.g., Richard A. Epstein, The Disintegration of Intellectual Property? A Classical Liberal Response to a Premature Obituary, 62 STAN. L. REV. 455, 463, 514 (2010) . Those people may think, with Humpty Dumpty, that the word means what they want it to mean. But I do not think we are masters of the language we use. We may mean "IP is property in the sense that it is assignable" (though so are contracts) or "IP is property in the sense that it excludes others from use" (though so do other forms of regulation). But what people hear is more subtle. The analogy makes them think of the most familiar type of property they are aware of-land and chattels. And so, unconsciously, we start to presume that IP really is like other, more familiar, forms of property, when in fact it isn't. And that can cause great mischief.
4 REG. 125 (2013) . Wyman uses the taxi example to argue that all property is really a form of government regulation. Id. at 128. Whether or not that is true, it is surely the case that property rights that explicitly limit market entry look more akin to traditional regulation than do, say, estates in land.
6 REV. 1267 REV. , 1268 REV. -69 (2012 . But that is true only because the market in Venice was so highly regulated that the background norm was not open market entry, but the need for government permission to sell a product. Id. at 1269. A patent provided an affirmative right to enter a market, not just the negative right to restrict entry by others it does today. Id. REV. 2117 , 2120 -21 (2013 ), cf. John Golden, "Patent Trolls" and Patent Remedies, 85 TEXAS L. REV. 2111 , 2148 -49 (2007 (arguing that treating trolls differently than practicing entities is "discrimination."). I disagree with Golden that all patent owners must be treated the same regardless of circumstances. See Mark A. Lemley & Carl Shapiro, Reply: Patent Holdup and Royalty Stacking, 85 TEXAS L. REV. 2163 , 2173 (2007 . Sichelman's point is in one sense the opposite of Golden's; Golden argues that everyone must be treated the same, Golden, supra, at 2155, while Sichelman (though occasionally appealing to parity) argues for greater case-by-case flexibility in setting remedies, Sichelman, supra note 7, at 567. That greater flexibility will lead to more, not less, discrimination among parties in different circumstances. But Sichelman's theoretical ambitions are broader: he invites us to consider whether we should have private tort and property remedies at all in patent law rather than a calculation designed to calibrate a patentee's remedy according to what would be necessary to encourage optimal innovation. 13 In some cases, Sichelman argues, that means patentees should collect less than they do now; in other cases they would collect more. Similarly, what was once thought an entitlement to injunctive relief should be contingent on proof that exclusivity is in fact necessary to encourage innovation. 14 Sichelman's idea has echoes of Michael Abramowicz and John Duffy's "inducement" standard, which would grant patents only to those who would not have invented without the patent. 15 Sichelman's argument is directed to remedies, not patentability, but the idea is the same-patent law is government intervention in the free market, and it should give patentees enough to encourage them to innovate, but no more.
16
This is an important article, well worth reading. At a theoretical level Sichelman is surely right. Patents are government interventions in the marketplace designed to achieve social policy ends.
17 Government distortion of the free market is justified only if necessary to achieve those endsanything beyond that is social waste. If private law remedies, justified in the name of property, give the patentee more than it needs to encourage it to invent, that extra payment interferes with the free market and may actually interfere with innovation. 13. Sichelman, supra note 7, at 567. 14. Sichelman focuses on innovation, not simply invention, because he believes one major goal of the patent system should be to encourage commercialization. See, e.g. Ted Sichelman, Commercializing Patents, 62 STAN. L. REV. 341, 343-45 (2010 However, that doesn't mean that we must purge all tort remedies from IP law. First, tort remedies may serve public ends. If we decide we want to give market exclusivity to a patentee, an injunction plus lost profits for preinjunction sales is the logical way to do so. More specifically, when two parties compete, the loss the patentee suffers from infringement is generally larger than the gain the infringer makes (since the infringer drives down the price and reduces the total producer surplus), 19 meaning that, if we believe market exclusivity is the right remedy, an injunction is generally appropriate in direct competitor cases. There are exceptions, as both my prior work with Phil Weiser and Sichelman's article observe. 20 For example, if the patented feature is not driving sales of the product, and an injunction would shut down noninfringing as well as infringing components, granting an injunction can do more harm than good. 21 But the existing rules of equity can and do account for most of those situations, at least since eBay. 22 We should, as Sichelman suggests, apply the injunction standards with sensitivity to the effect of an injunction (or its denial) on social welfare. But that does not mean that injunctions are altogether inappropriate as a remedy merely ECON. LITERATURE 1, 19-24 (1982) (discussing various theories of the effects of economic structures on the rate and form of innovation); F.M. SCHERER & DAVID ROSS, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE 660 (3d ed. 1990) (criticizing Schumpeter's "less cautious followers" for advocating monopoly to promote innovation). In the specific context of IP rights, the canonical argument from both theory and empirical evidence is made by Robert P.
Merges & Richard R. Nelson, On the Complex Economics of Patent Scope, 90 COLUM. L. REV. 839 (1990) . See id. at 843-44 ("Our basic conclusion is this: Without extensively reducing the pioneer's incentives, the law should attempt at the margin to favor a competitive environment for improvements, rather than an environment dominated by the pioneer firm."); see also Kenneth W. Dam, The Economic Underpinnings of Patent Law, 23 J. LEGAL STUD. 247, 252 (1994) (noting that in the computer industry, for example, companies coordinate improvements by broad crosslicensing because of "the pace of research and development and the market interdependencies between inventions"). For discussions of particular industries in which competition appears to spur innovation, see, for example, Mark A. Lemley 1325 , 1337 -38 (Fed. Cir. 2013 ) (distinguishing Apple and suggesting it applies only to preliminary injunctions). Whether or not a nexus requirement is appropriate, it is surely appropriate under current law to consider the effect of an injunction on noninfringing as well as infringing components of a product. because they come from tort rather than regulatory law. Nor does it mean that we must always treat trolls and practicing entities the same. To the contrary, practicing entities will sometimes need an injunction to achieve market exclusivity; trolls never will. 23 Alternatively, if we decide exclusivity is not appropriate, but that infringement has the potential to undermine incentives to invent, we want to pay the patentee some amount of money as compensation for the use of their invention in order to maintain those incentives. That is precisely what the reasonable royalty remedy does. Understood properly, the reasonable royalty should be calculated based on the incremental contribution of the patent to the world. 24 And while courts have certainly struggled to get the royalty right, 25 they have been improving the sophistication of reasonable royalty calculations in recent years. 26 Sichelman is right that a reasonable royalty will sometimes overcompensate patentees and sometimes undercompensate them. But it might strike the appropriate balance as a general matter.
The question is whether "appropriate as a general matter" is good enough. That in turn depends on whether we can do better. And here I am skeptical that Sichelman's theoretical model could ever be implemented in practice.
27 Like Abramowicz and Duffy, it is a perfectly correct statement of aspirations, but nothing that could ever be operationalized without perfect knowledge. How are we to know how much incentive a patentee would require to invent? We could ask them, I suppose, but that doesn't seem calculated to produce an accurate number. Sichelman offers some factors to consider, including R&D and opportunity costs, 28 but they are more likely to give general guidance in a particular direction than actually produce a usable payment to a particular patentee. More to the point, because the goal is to 23 The problems don't end there. The value sufficient to incent a patentee must be measured across all suits, not just one. Suppose that a court could, with perfect knowledge, decide that $3 million was sufficient reward to encourage a particular type or quality of invention. Should the court simply award $3 million in the case before it? Presumably not, because the patentee can sue many different defendants, not just one. 29 The court would want the total reward to the patentee to be $3 million, but that should include past suits, currently pending suits, any potential future suits, and whatever confidential licensing agreements were signed outside of litigation. The only ways to do that would be (1) to consolidate all the suits into one, subtract any licensing revenue, and order a single award, or (2) allocate all the damages against the first person to be sued and lose, and let everyone else off the hook. The former probably wouldn't be enough; companies may well wait in the wings until a suit is over and they know they can infringe with impunity. The latter creates its own incentive distortions by making innovation cheaper for some companies than others in a haphazard way. Sichelman doesn't like either idea, so he falls back on a tort-based remedy-how much harm the infringer caused.
30
Perhaps a damages calculation based on social value shouldn't care about inequitable results to particular defendants any more than Sichelman cares about equity to particular plaintiffs. 31 But defendants in patent suits are rarely passive consumers. Empirical evidence suggests that they are themselves innovators in the vast majority of cases.
32 So we need to worry not only about making sure the patentee gets paid the socially optimal 29. Indeed, Sichelman rejects this option in favor of a disgorgement-based cap on an individual infringer's liability, id. at 559, though elsewhere he rejects the idea of disgorgement, see id. at 569, 571 (stating that private law notions of making the patentee whole are not "fundamental" or "essential" in determining optimal remedies in patent law).
30. See id. at 569 (stating that a patent grants the patentee status as a "private attorney general" to collect damages based on the harm done to society). amount of damages, but also that infringers are not paying a superoptimal penalty that could discourage their own innovation. 33 Market replication remedies have the benefit that they don't require us to prejudge social value in all cases. 34 In effect, they are a presumption that the market sets the right value. That is not necessarily true; indeed, as Carl Shapiro and I have noted, any reasonable royalty award is necessarily circular because it is keyed off a licensing market that is in turn measured based on the expected reasonable royalty award. 35 But it might serve as a reasonable proxy for the intrinsic value of the innovation. Indeed, if inventors have come to expect market exclusivity or the prospect of a market-based reward, that expectation may anchor the incentive effect, so that "market return" is what properly encourages inventors because that's what they expect, even if its relationship to real social contribution is somewhat arbitrary.
36 That doesn't mean that we can never change patent rules or patent remedies; far from it. But it does mean that, to the extent money is what motivates inventors at all, it is the prospect of a market reward that currently does so. We could try to change what motivates inventors, but that is a trickier business than just changing the damages rules; we must actually change inventor attitudes in order for it to work. 37. True, corporate patent owners might simply internalize whatever the new norm is, though not all inventors will be so rational. But things people view as entitlements are notoriously sticky, Putting private remedies to public use is particularly desirable because the law is not rich in alternatives to tort remedies in private litigation. While regulatory agencies sometimes impose penalties or disgorgement remedies, those remedies are generally intended to punish or deter a wrongdoer, not to compensate a patent owner. And indeed Sichelman himself falls back on a disgorgement remedy as he moves from his theoretical story to a more practical analysis, though he stops short of endorsing it altogether.
38
A move from compensation for losses to disgorgement of gains would be a major step backwards in the calculation of patent remedies. Disgorgement remedies should have no place in modern patent law, in which the overwhelming majority of suits are filed not against wrongdoers but against independent inventors who did not copy from the patentee.
39
Depriving one set of innovators-those who actually put products on the market-of the entire profit from their enterprise in order to give extra reward to a different innovator who might or might not have marketed a product seems unwise as a matter of social policy. A market-based reward prevents us from having to pick a social welfare number out of whole cloth and avoids the temptation to deprive productive infringers of their profit altogether.
Further, it is possible in theory to deter copying by setting an optimal penalty for that copying. It is much, much harder to optimally deter independent invention. When the law tells an inventor that they may well be penalized for inventing based on a patent they cannot yet see or avoid, it deters productive investment, not patent infringement per se. Current law does this most of the time in industries like software, and it is one of the biggest problems with the patent system. 40 We certainly don't want to make it worse by imposing a supra-market penalty on an independent inventor.
41
That does not mean that market-based remedies are always appropriate, or that Sichelman's valuable theoretical framework has nothing to teach us. and the idea of a patent offering a market reward rather than a government-set prize may be hard to dislodge.
38. Sichelman, supra note 7, at 559-60. 41. In theory, one could design a disgorgement remedy that accounted only for the incremental value of the patented invention, discounting both the contribution of other patents and the infringer's own contribution in developing and commercializing the technology. Copyright law has made efforts toward apportionment. See, e.g., Sheldon v. Metro-Goldwyn Pictures Corp., 309 U.S. 390, 402 (1940) . But even if we could do that well-and I'm skeptical-the disgorgement remedy would simply end up mimicking the current reasonable royalty remedy, since the royalty is supposed to capture the incremental value contributed by the patentee. [Vol. 92:107 First, understanding that market-based remedies are an imperfect proxy for social value means that we can think more carefully about when to apply them. We might reasonably start with a norm of market exclusivity, and thus an expectation that a successful plaintiff will win an injunction, but we can depart from that presumption when we need to (as we do with trolls and with small patents in multi-component industries) 42 without having to pick an entirely new way of determining remedies. Similarly, we begin our damages analysis with a presumption that the proper incentive for an inventor is a function of the market value of that invention. But we need not end there. There will be circumstances in which it seems clear that the normal rules for damages overcompensate patent owners. When that is true, the law might reasonably modify the market-based calculation to take account of the disparity between our traditional measures of damages and social value.
43
Several scholars have suggested, for instance, that evidence of simultaneous invention is an indication that market value may exceed the social value of the patentee's contribution, because other inventors got to the same result in short order, and so the patentee's only contribution was a slight acceleration in the date of invention and disclosure. 44 Since most significant inventions are developed independently by others, 45 that argument suggests we are overrewarding pioneering patent owners in a wide range of cases. I think the issue is somewhat more complicated, because the promise of that excessive reward may actually be the thing that lures multiple parties to race to invent. 46 The evidence to support racing as socially valuable is by no means airtight, but it does give me some pause in concluding that simultaneous invention should always incline us to reduce patentee compensation.
A more significant implication of a focus on inducement value rather than market value is that zero will often be the right damages number, for 42. eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006) , made the award of injunctions discretionary. Since that time, practicing entities are far more likely to get injunctions than trolls. Colleen V. Chien & Mark A. Lemley, Patent Holdup, the ITC, and the Public Interest, 98 CORNELL L. REV. 1, 9-10 (2012) . The Federal Circuit has recently split over whether a patent on a small component of a larger product can justify an injunction against the whole product. See cases cited supra note 22.
43. Sichelman, supra note 7, at 554. Infringement, 105 MICH. L. REV. 475, 478-79 (2006) ; see also Abramowicz & Duffy, supra note 15, at 1602 , 1677 . To be sure, that acceleration can be valuable, both because it may accelerate subsequent improvements and because it means that the patent will expire earlier than it otherwise would. John F. Duffy, Rethinking the Prospect Theory of Patents, 71 U. CHI. L. REV. 439, 445-46, 467 (2004) . But the benefit of small improvements in the invention date are likely to be overwhelmed by the social cost of restricting access to the invention for twenty years.
Samson Vermont, Independent Invention as a Defense to Patent
45. See Lemley, supra note 14, at 712-33 (showing that most significant inventions are developed by multiple parties at around the same time).
46. Id. at 750-52; Mark A. Lemley, Should Patent Infringement Require Proof of Copying?, 105 MICH. L. REV. 1525 , 1528 -30 (2007 two reasons. First, many patentees would unquestionably have invented even absent patent protection.
47
That is likely true of many university inventions, but it may also be true of commercial enterprises, who often innovate for market-related reasons rather than for the hope of winning and then enforcing a patent years down the road. Awarding those inventors (or, more likely, the patent troll who bought the patent from them) any damages at all would overcompensate them from a social welfare perspective. And while we should properly focus on future rather than past inventors, there are likely entire classes of inventors (such as university professors and software programmers) who don't need the incentive of a patent to invent.
Second, even inventors who may be motivated by the prospect of a patent often end up owning patents that are valuable for accidental reasons rather than because of the intrinsic benefits their technology confers. They may simply have been lucky enough to pick from several equally good alternatives the one that is actually implemented in a major product. Worse, they may have invented one particular approach but claimed more broadly, so that their patent covers alternatives they did not invent. 48 In either case, the social value of the patent is arguably zero, at least as asserted against an independent inventor who developed their own alternative. Judge Posner has concluded in a high-profile case that zero can be the appropriate reasonable royalty, 49 though it is doubtful the Federal Circuit will agree. But if we focus on the social value of patented inventions, zero will often be the right damages number. 50 Courts in the nineteenth century understood that not every act of patent infringement required compensation; 51 a return to the understanding of the patent as a public franchise might bring with it a willingness to let some infringement go unremedied in the interest of social welfare.
By contrast, it is unlikely that socially optimal patent damages will often exceed the market measure used in current law. Similarly, it seems unlikely that social welfare will demand an injunction that the current law would not 47 183, 196-97 (1856) (rejecting the argument that "although no real damage was sustained by the plaintiff, and no profit or advantage gained by the defendant, the law presumes a damage" and stating that "such a construction would be inconsistent with the principles that lie at the foundation of [the patent] laws; and instead of conferring legal rights on the inventor, in order to do equal justice between him and those who profit by his invention, they would confer a power to exact damages where no real damage had been sustained…").
grant. No one invents because they expect benign providence to give them some extra-market reward; if they are thinking about money at all while inventing, they expect a patent, and thus a market reward. The effect of focusing on the socially rather than privately optimal remedy may therefore be asymmetric. IP owners will generally be satisfied with exclusivity and their market reward; that's what they have been conditioned to expect. So if what we care about is what will encourage them to invent, while we will sometimes want to give patentees less than a market-set award it is rare indeed that we will want to give them more.
52
Sichelman finds two circumstances that he thinks warrant an increase in awards-hard-to-detect infringement and insufficient market incentives for things like orphan drugs or vaccines. But infringement of consequence is rarely hard to detect. Many inventions have their functionality apparent on their face, and most of the rest can be ascertained through reverse engineering. Many patent applications, especially in software, don't depend on the inner workings of an invention, but claim its effects, so that it often doesn't matter how something works. 53 Even if infringement does depend on something working in the bowels of a machine or factory that can't be observed from outside, current law makes it pretty easy to file or threaten a lawsuit on speculation and learn in discovery whether or not the defendant's process is actually the same as the patented one.
54 And because we already enhance damages in cases of willful infringement in order to deter it, 55 the only case in which undercompensation is likely involves an internal manufacturing process that the defendant developed independently for its own use rather than learning from the patentee. Given the dubious social benefit of suing independent infringers to begin with, that possibility is an awfully thin reed on which to base an entirely new remedies system.
As for inventions the market under-provides, that is certainly a social problem. 56 But we have non-market mechanisms to give incentives for other 53. See Mark A. Lemley, supra note 48, at 907. 54. See, e.g., FED. R. CIV. P. FORM 18 (allowing bare-bones pleading of patent infringement). The Federal Circuit has repeatedly read that form to allow pleading of patent infringement without any detailed analysis of the accused product, or even identification of the patent claims alleged to be infringed. See, e.g., K-Tech Telecomms., Inc. v. Time Warner Cable, Inc., 714 F.3d 1277 , 1283 -84 (Fed. Cir. 2013 ; In re Bill of Lading Transmission and Processing Sys. Patent Litig., 681 F.3d 1323 , 1333 -34 (Fed. Cir. 2012 . For efforts to change that, see the Innovation Act, H.R. 3309, 113th Cong. § 3 (2013), pending in Congress at this writing. But even that bill would allow a plaintiff to plead infringement when it couldn't see the product and therefore couldn't determine whether it was infringing. Id. § 3(b kinds of inventions, including grants and prizes. 57 More to the point, if the problem is that the market demand isn't there for a product, increasing damages awards is unlikely to help, because the defendants presumably aren't making a socially optimal profit either. In other words, if, say, antimalarials aren't sufficiently incented by market control, forcing infringers to pay more than they make in that market seems unlikely to help, and may even hurt by driving distributors out of the market. That doesn't mean we shouldn't direct more social resources toward innovation that benefits the poor. But the money will have to come from somewhere other than an infringement suit. Sichelman acknowledges this. 58 Instead, he suggests that government could step in to provide prizes or other incentives. I agree. But that's not an argument to change IP remedies; it is an argument to add other forms of innovation incentive to IP.
A focus on social value, then, is more likely to reduce than to enhance patent remedies. And at least in some cases, a "reasonable royalty" calculated with social welfare in mind is likely to be zero. These are important lessons from Sichelman's article and from his valuable effort to take the regulatory character of IP seriously, even if-as Sichelman would ultimately concede-we ought not "purge" private remedies from patent law altogether.
57. Hemel & Ouellette, supra note 36, at 315-23 (discussing the various alternatives to IP). 58. See Sichelman, supra note 7, at 559 ("Presumably, other than the possibility of disgorgement of profits, infringers should not pay these additional amounts because assessing such liability would lead to allocative distortions in which potential infringers take excessive caution.").
